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PBDBltAL OOI8IUIIICATIORS COIINISSIOH
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In re Application. of:

DAVID A. RIHGSR

Application. for COn.truction
Perait for a Hew PM station,
Channel 280A, We.terville,
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To: The Review Board

)
)
)
)
)
)
)
)
)
)

MM Docket Ho. 93-107

File Ho•• BPB-911230NA

through

BPB-911231MB

OnosI:rJQJI TO IIO'IIQff FOR
LAD TO MIJO)

Respectfully submitted,

MCNAIR & SUFORD, P •A•
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stephen T. Yelverton
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April 6, 1994
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OPPO.ITIOII TO MOTIQII FOR LAW TO AMEND

Ohio Radio A••oci.~•• , Inc. ("ORA·), by i~••~~orney., pursuan~ ~o S.c~ion

1.294 (b) of ~h. co..i ••ion'. Rul•• , h.reby .ubai~. ~hi. "Oppo.i~ion ~o Mo~ion

for Le.ve ~o Aa.nd." on Karch 28, 1994, Sh.ll.e P. D.vis (·Davi.") fil.d a

"Mo~ion for L••v. ~o Aa.nd" .nd r.l.~ed ...nda.nt.

ORA request. l ••v. ~o file this opposition. Although ~he COmaission h.s

st.yed or froz.n the int.gration aspect of comparative h.arings, the basic

qu.lifying and non-integration a.pects appear to resain unaff.cted. S.e, FCC

Public Notic., FCC 94-41, r.l••••d Pebruary 25, 1994. B.caus. Davis' ...nda.n~

r.i.e. c.rt.in b••ic qu.lifying .nd non-int.gration ..tt.rs, • r.spons. i.

appropri.te. In .upport of it. oppo.ition, ORA off.rs the following co...nts.

In her .o~ion for le.ve to ..end, D.vis seeks to aaend her application to

r.port ~ha~ her propos.d tow.r site has been sold by Mid-Ohio Communications,

Inc. to Spirit Co..unications, Inc. Davis further represents that she has

r.c.iv.d ur••son.ble assuranc.- of the availability of the tower site fro. the

new own.r.

ORA oppo.e. .cc.pt.nc. of the •••nda.nt until Davis supplies additional

information about the sal. of h.r propos.d tow.r sit.. Davis fails to di.clos.

wh.n ~he tower site was sold. Although Davis attach.d a copy of a lett.r, dat.d

Karch 2, 1994, fro. Mid-Ohio, indicating that the tower site had been sold, the

l.tt.r do.s not stat. wh.n ~he sit. was sold. Mor.over, Davis fails to sta~e

wh.n she first bee... aware that the tower site had b.en sold.

Such information is n.c.ssary to d.termine wh.ther Davis timely report.d

the loss of h.r tow.r .i~. within thirty (30) days, pursuant ~o S.ction 1.65, and

whe~her .h. has act.d wi~h "due dilig.nc." in obtaining "r.asonabl. assuranc.

fros the n.w own.r. S•• , lIational co.aunications InduB~ries, 6 FCC Rcd 1978,

p.ra. 4 (Rev. Bd. 1991); Marlip Broadca.ting of Central Florida. Inc., 5 FCC Rcd

5751, 5753, n. 9 (1990); Brownfield Broadcasting Corp., 88 FCC2d 1054, 1058

(1982).

D.vi. further fails to provide • copy of her written agre••ent with the n.w

tower sit. owner (if on. exi.t.), or a writt.n summary of an oral agr••••nt.

R.vi.w of the tow.r .it. agr••••nt would be nec.ssary to determine whether her
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technical proposal has changed in any way, such as a change in the trans.itter

height, in order to acco.aodate use of the tower by the new owner. A change in

Davis' technical proposal could raise basic qualifying issues, or signal coverage

issues.

Review of the new tower site agr_ent would also be necessary to determine

whether Davis' cost estiaates are now inadequate because of an increase in the

lease pay.ents by the new owner. If Davis' lease pay.ents have increased beyond

her stated availability of funds, then financial qualifications issues would be

raised.

Under established COaaission precedent, a post-designation amendment can

not be accepted if acceptance would require the specification of new issues,

require additional hearings, or allow the petitioner to gain a comparative signal

coverage advantage. ~, Section 73.3522(b); Irwin O'Connor Broadcasting CO.,

22 FCC2d 142, 143 (Rev. Rd. 1970). Davis has simply failed to provide sufficient

information about the sale of her proposed tower site and the obtaining of a new

tower site agree.ent in order for the CO_ission to make an informed judgaent as

to whether additional issues or hearings would be required by acceptance of her

a.endment.

The ..endment of Davis must not be accepted on another basis. The Karch

2, 1994, letter subaitted with the amendment indicates that Davis never had

Breasonable assurance- from Mid-Ohio of her proposed tower site. The letter

.tates in pertinent part that Mid-Ohio had only been Hwilling to negotiate H with

Davis a Bpossible N lease of the tower site. Bowever, a mere possibility that a

site will be available is not sufficient. William F. and Anne K. Wallace, 49

FCC2d 1424, 1427 (Rev. ad. 1974); RatiOnal eo..unications Industries, para. 9.

More than a vague -willingness to deal- i. needed to constitute Hreasonable

a.surance.- Progressive COPPunications. Inc., 3 FCC Red 5758, 5759, para. 9

(Rev. Rd. 1988). See also, ORA's exceptions, paras. 82-84, filed December 20,

1993.

It is axioaatic that an applicant .ust have Breasonable assurance- of the

availability of it. proposed tower .ite at the time of initially filing its

- 2 -



application. Re. MIlloy, 6 FCC Red 5843, 5846, para. 15 (Rev. 84. 1991); Adlai

B. St,v'RtOn IV, 5 FCC Rcd 1588, 1589, para. 7 (R.v. ad. 1990); Radio p.laware

~, 4 PCC Red 8630, 8631, para. 9 (R.v. 84. 1989). Accordingly, unle.s Davis

deaonstrat.s that sh. had -r.asonabl. assuranc.- of her proposed tow.r site at

the ti.e of initially filing her application, the ..ena.nt aust not be accepted.

WBBRBPORB, in view of the foregoing, the Review Board is requested to not

acc.pt the a.enaent of Davis.

Respectfully submitted,

, P.A.

April 6, 1994

020970.00001

ORA. 464
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c.u.L B. FRY

BARRY A. WAU..ER

GEORGE R. ~AN~

AOBERT H. GRIFFIN. JR.

BRYAN L. .JEA=RIES

OF COUNSEL

DAVID 1M•.BUOA

~11l & ~alltr OIo_, ,r..¥-}\.
Altomeye and Counsdlo,.. at Lou

35 £Ar.l UVlNG6rOH A~NUC.COLUMDu8. 01110 4321:' ft?62

TS\~1"ttQH(:;61~""2300

"AXNO.61~

March 2, 1994

Ms. Shel1ee P. Da"t.
Brit:t; Busine•• Sy.t...., Inc.
&15 B. Broad st., Suite 100
ColtDlbus, OR 43215

RB: Mid-OhJ.o C~nicat.iOD., Inc. I W8BY-I'N I Lease of Assets

Dear Ms. Davis:

~i. corre8pO!Kt.Dce is to adri.•• you that: all of the real
es-t.te and peraoaal pPJperty 0IID8d bf JI1d-ohio CedI IJDicati0D8, lao.
or affilia-ted ~I_ vJdcda ... atil1zed 1.D ~ to tbe
broadcast Operatloa of WBII1'-1II hae been sold to Spirit
Ct .aicatiolM, DIc. a.~ are ~.. it: has heeD OYer 1:wo yeazw
.iDee the previOUll owaer 8dvi.. 7G'I tt.at if :fOIl were MfIU:ded tbe
CODstraotion peralt. few t:hlli frtlCJll8llCY tllat. the previo.. omuar would
be willing to negcrt1a1:e with you Z'~~ po••ible 1-.0 of
the real estate aDJ4/0I: p8r8ODA1 property previOlWly invol"ed vlUl
the operatiOil of t:Jt.e atat1oD. pnri.oaa owaer has never beeD
advi.ed by YOQ or ...,.. that DOUIb:aot:i.. peDlit h... beeD
iSlRlecl in regard t;o tile~ r the real eau.te aDd peraoaal
property be now bee. tIOld. I _ a...-. of the Dew owoer'. iateat
In re,aid to til. real ..tate or t;be peE'IIOD&l propert.r aDd U yOll
viah 'to disoaS8 tJae _t:t.er with -the _ OWIl8Z', pl•••e OODt.act 11I:.
JobD SbaJlate, Spirit: Cot anlcetioa., Ioc., lIe Dorchester Square,
W.aterville. Ohio "3081.

SiDee ~e real -.ta~. aDd per...1 property are DO longer
."ai.lllhie for lease bJ' lI1cl-obio C' IaJ.eatioDs, Ina., or affiliat:ed
oOllplDies, you Deed to .-Ice appropriat:e UTIUl981M1lts .. you ct
ll8CfeasaJ:Y or as ..,. be 189al1y ~ed in regard to your
Applic.tioa filed vitia the ICC. If you bave any CJU••tioa.
reqardioq this oorrespoadence, please feel free to oontact .e.

lIt



ClRTIFIClTB OF IIRVICE

I, Stephen T. Yelverton, an attorney in the law firm of McNair II Sanford,

P.A., do hereby certify that on this 6th day of April, 1994, I have caused to be

hand delivered or ..iled, U.S. aail, posta,e prepaid, a copy of the foregoing

·Opposition to Notion for Leave to Aaend H to the following:

Jo.eph A. Marino, Chairaan*
Review Board
Federal Co..unication. Co-.i••ion
1tOOII 211
2000 L Street, N.W.
Wa.hington, D.C. 20554

J.... Shook, E.quire
Rearing Branch
Federal Co..unications Co..is.ion
Rooa 7212
2025 M Street, N.W.
Washington, D.C. 20554

Arthur V. Belenduik, ••quire
saithwick II Belenduik, P.C.
1990 M Street, N.W.
Suite 510
wa.hington, D.C. 20036
Counsel for David A. Ringer

J .... A. KOerner, ••quire
Baraff, KOerner, Olender II Rochberg, P.C.
5335 Wi.con.in Avenue, N.W.
Suite 300
Wa.hington, D.C. 20015-2003
Counsel for AS' Broadca.ting Corp •

• ric S. Kravetz, ••quire
Brown, Finn II Nietert, Chartered
1920 N Street, N.W.
Suite 660
Wa.hington, D.C. 20036
Coun.el for Wilburn Indu.trie., Inc.

Dan J. Alpert, B.quire
Law Office of Dan J. Alpert
1250 Connecticut Avenue, N.W.
Wa.hington, D.C. 20036
Counsel for Shellee F. Davis

*Rand Delivery


